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Re: Opposition to Petition Ihi. Reconsideration 
MM Docket No. 01-62 
KEA Radio. Inc. - FRN:0005-0954-84 

Dciir Ms. Dorlch: 

Transmitted herewith, on belialfof K E A  Radio, Inc., i s  an original and four copies o f a n  
"Opposilion" I O  the Pelilion for Reconsideration filed by STG Media. LLC and Pulaski 
Broadcastins. l n c ~  in the above-rcfci-cnced proceeding. 

Should any questions arise coiiccriiing this tiling, please contact undersigned counsel. 

Lcc G. Petro 

Counsel for KEA  Radio, lnc 

E ii c Io s LI res 
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RECElVEU 
Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington, U.C. 20554 

IIET _. 9 2001 

tt.&mt ~.OMMUHIWTIiJkS COMMiMlOh 
OFFIX  9F IqC SEChElARY 

In the Matter of 1 
1 

Amendment of Section 73.202(h), 1 
Table of Allotments, ) 
FM Broadcast Stations. 1 
(Ardmore, Brilliant, Brookwood, Gadsden, 1 
Hoover, Moundville, New Hnpe, Pleasant 1 
Grove, Russellville, Scottshnro, Troy, 1 
Tuscaloosa and Winfield, Alabama; 1 

and Walden, Tennessee) 1 

Okolona and Vardaman, Mississippi; 
I,inden, McMinnville, Pulaski 

MM Docket No. 0 1-62 
RM-10053 
RM-10109 
RM-10110 
RM-10111 
RM-10112 
RM-10113 
RM-10114 
RM-10116 

TO: CHIEF, AUDIO DIVISION 
MEDIA BUREAU 

OPPOSITION TO 
PETITION FOR RECONSIDERATION 

KEA Radio, Inc. (“KEA Radio”), by and through its attorneys, and pursuant to Section 

1.429(f) of the Commission’s rules, 47 C.F.R. 5 1.429(f) (2001). hereby submits the following 

Opposition to the “Petition for Reconsideration” filed by STC Media, LLC (“STG Media”) and 

Pulaski Broadcasting, Inc. (“Pulaski”) (collectively, the “Petitioners”) in  the above-referenced 

proceeding (the “Pctilion”).’ The Petitioncrs now object to the allotment of Channel 278A at 

New Hope, Alabama, and instead seek to change the channel of operation of Station WKEA-FM, 

Scottsboro, Alabama, to Channcl 278A, to facilitate the upgrade and channel change of Station 

WKSR-FM, Pulaski, Tennessee, to operate on Channel 252‘21 at Ardmore, Alabama 

The Pztirioners filcd their Perition on October 15, 2002, with respect to the Reporrand Order i n  
hi.< procceding. 17 FCC Kcd 16332 (2002) (the “Order”). Pursuant tn the Commission’s rules, any 
opposition to the Petirion is due wi th in  I S  days of puhlic notice of the Petition Section I .4(b)( I )  of the 
Commission’s rulcs defines “puhlic lnoticc” i n  this context as the publication of a noticc of the Petition in 
the Fzdcral Regibtcr. Such notice was published on November 19, 2002. As such, the instant Opposition 
is tiinely filed. 
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KEA Radio is the licensee of Station WKEA-FM, and objects to the proposed change of 

Ihc stalion's channel allotinent. Specifically, the Petitioners have failed to establish a reasonable 

basis for thc cxtraordinary actions rcquested therein. Moreover, the proposed change of WKEA- 

FM's channel contained in the Petition is defective and does not comply with the Comniission's 

i.uIcs. While Channel 278A is fully-spaced in accordance with Section 73.207 of the 

Coininission's rules at WKEA-FM's currently licensed transmitter site, i t  is more than 1 I 

kilometers short-spaced lo the Channcl 279C3 allotment a t  Walden, Tennessee, from the 

transinilter silc authorized for WKEA-FM in construction permit BPH-20010123ABH. 

Therelorc, !lie proposed WKEA-FM channel changc can only be made with KEA Radio's 

coiiscnt. Since Petitioners have no agreement with KEA Radio for such consent, the Petition for 

Reconsideration must bc dismissed or denicd. 

I. BACKGROUND 

I n  adopting the Order, the Commission modified the licenses of eight existing broadcast 

lacilities, and allotted first local services to three other communities. STG Media filed a 

countci-proposal i n  the proceeding, and sought the allotment of Channel 278A a l  New Hope, 

which conflicted with the oi-iginal Petition for Rulemaking's proposed allotment of Channel 

27XA at Scottsboro.' The allotment of Channel 278A a t  Scoltsboro and resulting modification of 

WKEA-FM's license a t  Scotlshoro, would have permitted thc allotment of Channel 252C1 at 

Ai-dinore, and the resdting relocation and upgrade of Station WKSR-FM at Ardmore. It should 

be m e d  th;lt K E A  Radio had consented to the proposed WKEA-FM channel change, pursuant to 

a n  agreemcnt i t  had [cached with the rulemaking's proponents. Thus, by filing its 

Comnxnts a n d  Counlcrproposol oISTG Media. LLC, Docket 01-62 (filed April 24, 200I)(the 
"('i,unrerl,i-q,oJal"). 
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counlciproposal, STG Media sought to block the allotment of Channel 252C I at Ardmore, the 

very action i t  now :isks the Commission to make i n  its Petition for Reconsidel-ation. 

In iis Counterproposal, STG Media ai-gued that New Hope was a community liw 

allotment purposes, and the proposed allotment of Channel 278A there would result in a 

pi-elri-cnti;il arrangement of ;illotments ant1 would hetter serve the public interest compared to 

suhstituting Channel 27XA i i t  Scottsboro. In addition, STG Media provided the following 

btatciiient: 

STG Media hereby states that upon adoplion of a Report and Order modifying the 
FM Table of Allotmcnts and the opening of a new auction proceeding for the 
allotment to New Hope, STG Media will promptly file and participate in the 
auction for the new station. 

Co,*,?ro-/”.”/?~’.vrrl, pg. 3. STG Media‘s Counterproposal clearly sought to prevent WKSR-FM 

Ti-orri moving to Artlinorc and the rcsul~ant  upgrade from a Class A to a Class C I facility. 

This cffort was successful. The Commission accepted STG Media’s verified expression 

of iiilercst, and granted the proposal to allot Channel 278A at New Hope, Alabama, and did not 

grant the proposed substitution of Channel 27XA for Channel 252A at Scottsboro, and did not 

granl tlic propoacd relocation and upgrade of Station WKSR-FM from a Class A to a Class CI  

facility a t  Artlniorc. 

In the wake of this success, STG apparently then struck a deal to buy Station WKSR-FM, 

hut conditioned the deal on ( 1 )  thc successful re-opening of the instant proceeding; (2) the 

successl‘ul rescission of its affirmative expression of interest in  New Hope; (3) the deletion of the 

ullotrnent at  New Hope that i t  had j u s t  fought so hard to obtain; (4) the deletion of the Channel 

252A allotnlcnt at Pulaski, the reallotnieiii of Channel 252Cl at Ardmore, and the modification 

o f  WKSR-FM’s license to specify operation on Channel 252Cl and (4) the substitution of 

Channel 278A I ~ I -  Channel 252A at Scottsboro, and the modification of WKEA-FM’s liccnae to  
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specify operation on Channel 278A. As such, the Petitioners l i led their Petition, and STG Media 

rclio~inced its intcrcst in  the New Hope allolmenL, and the Petitioners seek “approval” of their 

Option Agrcemenl so as to perinit STC Media to now acquire Station WKSR-FM. STG Media’s 

[ransparcnt manipulation of the Commission’s rulemaking processes for its own prjvate gain 

initi,st not he allowed to stand. 

11. DISCUSSION 

A.  The Petition Fails to Establish Sutficient Grounds fur Reconsideration. 

Section I .429 establishes specific reasons for which a party may seek reconsideration of a 

Specifically, a party may only seek reconsideration of a Coinmission rulemaking decision. 

Commission decision if one o f  three showings have been made [o the Commission.’ 

The Pe~itioners rest their Petition on the fact that, subsequent to the adoption of the 

Order, STG Media determined that i t  no longer supports the allolment of Channel 278A at  New 

Hope. Thc Petitioners also make a veiled reference to “public-interest” benefits that would result 

r rom the grant of the Petition. The Petitioners, however, fail to describe any actual changed 

circumstances with respcct to the oncc “preferred” New Hope allotment. The Pctitioners havc 

plainly Inilcd to meet their burden under Section 1.429. 

It is likely, though, that the only portion of the public benefiting from the grant of the 

Perilion would be the Petitioners. I n  fact. it is obvious that the Petitioners seek to hoot-strap a 

privatc negotiation conducted after Lhe adoption of the Order, and classify i t  as a petition for 

Seclion 1.429 of the Commission’s rules provides: 
( I )  The facts relied on relate to events which have occurred or circumstances which have changed 
siiicc the last opportunity to present them to the Commission; 
( 2 )  Thc fact.\ relied oil wcrr unknown to petitioner u n t i l  after his last opportunity to present them 
to the Coininission, and hc could not through the exercise of ordinary diligence have learned of 
the fact\ i i i  quchtion prior to such opportunity; or 
(3) The Coinmission deicrininzs that  considcration of  the facts relied on is required in the public 
iiikrest. 
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reconsic1cr;ttioii o f  the instant procceding. However, i t  would be an abuse of the Commission’s 

processes to permit a party lo propose an  iillortiient to block [he upgrade of another station, and 

thcn once i t s  proposal i s  accepted, to make a private deal to acquire the station, so long as the 

parly could rcnounce i t s  pt’ior pledge to the Coinmission and undo its actions in ii formal 

rulemaking proceeding and havc the once-blocked reallotment and upgrade approved. 

The only case cited by thc Petitioners in  support of this outlandish abuse of the 

Coinniishion’s rules i s  M o u r ~ t  P/ecr.runr cind Bogciln, Texcr.7, 16 FCC Rcd 7858 (Alloc. Branch 

2001). However, there were only two niuttially consenting parties involved i n  that proceeding, 

and only one i i i ~ i t ~ i i i l l y  exclusive allotment, iis compared to the allotment of I I FM channels and 

the pal-ticipation of more than ten othei- licensecs, as is the case i n  the instant proceeding. 

Moreover, the settlement reached in Mourir Pleti.mnl and approved by the Commission 

conleniplated the payment of only the legitimate and prudent expenses of the withdrawing party, 

rathcr than (he payment 01’ $2.25 million dollars (hat STG Media would pay Pulaski under the 

Oplion AgreemeiiL. The failure to ohtain KEA Radio‘a consent here is a key distinguishing 

fac~oi- in  the instant proceeding. 

As such. the Petitioners have failed to substantiate their claim that the Petition should be 

grdiilcd due to “changed circumstances,” nor have they pointed to any “public-interest benefits” 

derived from Ihc grant of the Petition. Therefore. the Petition could be dismissed solely on these 

grounds, 

U. The Proposed Reallotment of Channel 252C1 to Ardmore, and the Forced 
Reallotment of WKEA-FM’s Channel of Operation Fail To Complv with The 
Cornmission’s Rules. 

I lowcver, cven if  the Commission m e p t e d  the Petitioners’ justification for filing the 

Pctition, Ihc proposal musi fail. In order for [he Pctition to be granted, WKEA-FM must be 

inovcd froni Channcl 252A to  Channel 278A. 



In proposing such a reallotinent, however, the proponent must demonstrate the proposed 

new channel is l'tilly-spaccd pursuant to Section 73.207 of the Commission's rtlles from the 

\ l i l t ion's authoi-i;.ed ti-ansmilkr sites, as set forth in Section 73.208(8)(1)(i) of the Commission's 

rules. In ihc instant matter, Stntioii WKEA-FM has two authorized tower sites, one lor ics 

licensed operation (BMLH-I9891207KF), and one for irs construction permit authorization 

(BPH-20010123ABH). Thus, i n  proposing to move Station WKEA-FM to Channel 278A, 

Petitioncrs r n u l  cnsure tha t  both the licensc and lhc construction permit authorization sites are 

ful ly-sp;lced." 

However, ;IS shown in  the ;ittached Engineering Spacing Study, atrached hereto as Exhibit 

A, the proposed allolincnt of  Channel 278A a t  WKEA-FM's site authorized in its construction 

pci-miI is short-spaced to the allotment of Channel 279C3 at Walden, Tcnnessee, which was 

adopted in Ihc Order. Spcciticnlly, the Walden allotment is 11.25 kilometers short-spaced to Ihc 

authol.ized site in  WKEA-FM's consti-uction permit. Therefore, the Commission can not grant 

the Petition without KEA Radio's consent, as it would result in a short-spaced allotment vis-&vis 

Channcl 278A at Scotlsboro and Channel 279C3 at Walden, Tennessee. 

111. CONCLUSION 

On the basis of the arguments presented herein, KEA Radio requests that rhe Commission 

disiniss 01- deny the  Perilion for Reconsideration filed by STG Media and Pulaski. The 

Pctitioners arc attempting to boot-stl-ap their privatcly negotiated agreement to  undo a 

~-t~lcniiikin,rr in  which cach Petitioner was an active participant. It is not clear when STG Media 

changed ils mind and determined that it is no longer interested i n  an allotment itt New Hope. 

.Sea Cur o i i t l  Si io t~ / ,  Te~cm, I I FCC Rcd 16383 (1996)("both the licensed site and the construction I 

permit \ i re reprcsenl ;iuthorired sites I under 73.208(a)( I)(i)l and il ruleinaking proponent must meet the 
scparu~ion rcqiiircmcnts l'clr both hitcs."). 
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Howcver, [he Commission should not countenance STG Mcdia's abuse o l  its processes. S r G  

Media should not be permitted lo block the reallotment of Station WKSR-FM unless such 

I-eallotmcnr is inade on tei-ins it l'iiids acccptablc. Thc proposed WKEA-FM channel change can 

only he made il' KEA Radio's consent has been obtained to address the short-spacing of Channel 

278A at rhc WKEA-FM construction perinit site. 

Thc Commission reviewed the public intercst benefits oC a n  allotment at New Hope, 

Ardmore, and Scottsboro, and determined that the allotmenl should he made a t  New Hope, and 

[tie Comniission should re,jec[ efforts by STG Media to the contrary, which are not in compliance 

will1 thc Commission's ~.uIcs and policics. 

Rcspectfully Submitted, 

KEA RADIO, INC. 

By: 

Lec G.  Petro 

It\ Attorneys 

Flctcher, Heald & Hildreth PLC 
I300 North 17"' Street 
I 1 ' "  Floor 
Arlington, Virginia 22209 

Decemhcr 4, 2002 



EXHIBIT A 

Engineering Spacing Study 

The attached spacing study was produced utilizing the transmitter site authorized in 
Station WKEA-FM's construction permit (BPH-20010123ABH), in conjunction with the 
proposal to substitute Channel 278A for Channel 252A at Scottsboro, Alabama. 

The attached spacing study demonstrates that the allotment of Channel 278A at 
Scottsboro, Alabama, operating from Station WKFL4's authorized site, would be 11.25 
kilometers short-spaced to the allotment of Channel 279C3 at Walden, Tennessee. 

1 hereby declare under penalty o fpe ju ry  that the foregoing is true and correct. 

SlSK ENGINEERING, INC. 

Olvie E. Sisk 
Its President 

Executed on November a, 2002 
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*Jotin Karousos 
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Washington. DC 20006 
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T&W Communications, Inc 
P.O. Box 1078 
Columbus, MS 39703 
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Washington, DC 20036 
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Ad-Media Corporalion 
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M .  Scott Johnson, Esquirc 
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East Tower, Suite 000 
Washington, DC 20005-33 I7 
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Pulaski Broadcasting, Inc 
P.O. Box 738 
Pulaski, TN 38478 

Robed Stone, Esquire 
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P.O. Box 550 
Knox\ille, TN 37901-0550 

Ellen Mandell Eduinndson, Esquire 
Smilhwick & Belendiuk, P.C. 
5028 Wisconsin Avenue, N.W., Suite 301 
Washington, DC 2001 6 

Elizabeth A. McGreary, Esquire 
Nam E. Kim, Esquire 
Dow, Lolines & Alberlson, PLLC 
1200 New Hampshire Avenue, N.W., Suite 800 
Washington, DC 20036 

Francisco K. Montero, Esquire 
Veron~ca D. McLaughlin, Esquire 
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